§416.1244

been suspended as described in
§416.1320, provided that the reason for
the suspension is unrelated to the re-
quirements in §416.1245(b) and that the
individual’s eligibility has not been
terminated as defined in 8§§416.1331
through 416.1335.

[40 FR 48915, Oct. 20, 1975, as amended at 53
FR 13257, Apr. 22, 1988; 55 FR 10419, Mar. 21,
1990; 58 FR 60105, Nov. 15, 1993]

§416.1244 Treatment of proceeds from
disposition of resources.

(a) Upon disposition of the resources,
the net proceeds to the individual from
the sale are considered available to
repay that portion of the payments
that would not have been made had the
disposition occurred at the beginning
of the period for which payment was
made.

(b) The net proceeds from disposition
will normally be the sales price less
any encumbrance on the resource and
the expenses of sale such as transfer
taxes, fees, advertising costs, etc.
where, however, a resource has been
sold (or otherwise transferred) by an
individual to a friend or relative for
less than its current market value, the
net proceeds will be the current mar-
ket value less costs of sale and encum-
brance.

(c) After deducting any amount nec-
essary to raise the individual’s (and
spouse’s, if any) resources to the appli-
cable limits described in §416.1205, as of
the beginning of the disposition period,
the balance of the net proceeds will be
used to recover the payments made to
the individual (and spouse, if any). Any
remaining proceeds are considered lig-
uid resources.

(d) The overpayment to be recovered
is equal to the balance of the net pro-
ceeds (as described in paragraph (c) of
this section) or the total payments
made to the individual (and spouse, if
any) for the period of disposition,
whichever is less.

[40 FR 48915, Oct. 20, 1975, as amended at 50
FR 38982, Sept. 28, 1985]

§416.1245 Exceptions to required dis-
position of real property.

(a) Loss of housing for joint owner. Ex-
cess real property which would be a re-
source under §416.1201 is not a count-
able resource for conditional benefit
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purposes when: it is jointly owned; and
sale of the property by an individual
would cause the other owner undue
hardship due to loss of housing. Undue
hardship would result when the prop-
erty serves as the principal place of
residence for one (or more) of the other
owners, sale of the property would re-
sult in loss of that residence, and no
other housing would be readily avail-
able for the displaced other owner (e.g.,
the other owner does not own another
house that is legally available for occu-
pancy). However, if undue hardship
ceases to exist, its value will be in-
cluded in countable resources as de-
scribed in §416.1207.

(b) Reasonable efforts to sell. (1) Excess
real property is not included in count-
able resources for so long as the indi-
vidual’s reasonable efforts to sell it
have been unsuccessful. The basis for
determining whether efforts to sell are
reasonable, as well as unsuccessful,
will be a 9-month disposal period de-
scribed in §416.1242. If it is determined
that reasonable efforts to sell have
been unsuccessful, further SSI pay-
ments will not be conditioned on the
disposition of the property and only
the benefits paid during the 9-month
disposal period will be subject to recov-
ery. In order to be eligible for pay-
ments after the conditional benefits
period, the individual must continue to
make reasonable efforts to sell.

(2) A conditional benefits period in-
volving excess real property begins as
described at §416.1242(a). The condi-
tional benefits period ends at the ear-
liest of the following times:

(i) Sale of the property;

(if) Lack of continued reasonable ef-
forts to sell;

(iii) The individual’s written request
for cancellation of the agreement;

(iv) Countable resources, even with-
out the conditional exclusion, fall
below the applicable limit (e.g., liquid
resources have been depleted); or

(v) The 9-month disposal period has
expired.

(3) Reasonable efforts to sell property
consist of taking all necessary steps to
sell it in the geographic area covered
by the media serving the area in which
the property is located, unless the indi-
vidual has good cause for not taking
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these steps. More specifically, making
a reasonable effort to sell means that:

(i) Except for gaps of no more than 1
week, an individual must attempt to
sell the property by listing it with a
real estate agent or by undertaking to
sell it himself;

(i) Within 30 days of receiving notice
that we have accepted the individual’s
signed written agreement to dispose of
the property, and absent good cause for
not doing so, the individual must:

(A) List the property with an agent;
or

(B) Begin to advertise it in at least
one of the appropriate local media,
place a ‘‘For Sale’ sign on the property
(if permitted), begin to conduct ‘“‘open
houses’ or otherwise show the property
to interested parties on a continuous
basis, and attempt any other appro-
priate methods of sale; and

(iii) The individual accepts any rea-
sonable offer to buy and has the burden
of demonstrating that an offer was re-
jected because it was not reasonable. If
the individual receives an offer that is
at least two-thirds of the latest esti-
mate of current market value, the indi-
vidual must present evidence to estab-
lish that the offer was unreasonable
and was rejected.

(4) An individual will be found to
have ‘‘good cause’ for failing to make
reasonable efforts to sell under para-
graph (b)(3) of this section if he or she
was prevented by circumstances be-
yond his or her control from taking the
steps specified in paragraph (b)(3) (i)
through (ii) of this section.

(5) An individual who has received
conditional benefits through the expi-
ration of the 9 month disposal period
and whose benefits have been sus-
pended as described at §416.1320 for rea-
sons unrelated to the property ex-
cluded under the conditional benefits
agreement, but whose eligibility has
not been terminated as defined at
§8416.1331 through 416.1335, can con-
tinue to have the excess real property
not included in countable resources
upon reinstatement of SSI payments if
reasonable efforts to sell the property
resume within 1 week of reinstatement.
Such an individual will not have to go
through a subsequent conditional bene-
fits period. However, the individual
whose eligibility has been terminated

§416.1246

as defined at §§416.1331 through 416.1335
and who subsequently reapplies would
be subject to a new conditional benefits
period if there is still excess real prop-
erty.

[55 FR 10419, Mar. 21, 1990, as amended at 62
FR 30983, June 6, 1997; 64 FR 31975, June 15,
1999]

§416.1246 Disposal of resources at less
than fair market value.

(a) General. (1) An individual (or eligi-
ble spouse) who gives away or sells a
nonexcluded resource for less than fair
market value for the purpose of estab-
lishing SSI or Medicaid eligibility will
be charged with the difference between
the fair market value of the resource
and the amount of compensation re-
ceived. The difference is referred to as
uncompensated value and is counted
toward the resource limit (see
§416.1205) for a period of 24 months
from the date of transfer.

(2) If the transferred resource (asset)
is returned to the individual, the un-
compensated value is no longer count-
ed as of the date of return. If the trans-
ferred asset is cash, the uncompensated
value is reduced as of the date of re-
turn by the amount of cash that is re-
turned. No income will be charged as a
result of such returns. The returned
asset will be evaluated as a resource
according to the rules described in
§§416.1201 through 416.1230 as of the
first day of the following month.

(3) If the individual receives addi-
tional compensation in the form of
cash for the transferred asset the un-
compensated value is reduced, as of the
date the additional cash compensation
is received, by the amount of that addi-
tional compensation.

(b) Fair market value. Fair market
value is equal to the current market
value of a resource at the time of
transfer or contract of sale, if earlier.
See §416.1101 for definition of current
market value.

(c) Compensation. The compensation
for a resource includes all money, real
or personal property, food, shelter, or
services received by the individual (or
eligible spouse) at or after the time of
transfer in exchange for the resource if
the compensation was provided pursu-
ant to a binding (legally enforceable)
agreement in effect at the time of
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